
·O

·O

-1.fulfc:., slcfi "Q" ."tr .a;_gm
· 9~~ (FileNo.): V2('?#)26 /Ahd-II/Appeals-11/ 2016-17

~~mT(Stay App. No.):
3r4tr 3rrer vizn (Order-In-Appeal No.): AHM-EXCUS-002-APP- 57-17-18
~(Date): 28-08-2017_art'r ~ cfi'I" c=rR'mr (Date of issue): c?0/)' ;;· ,3 .

~ 3'a=IT ~~.~(Jr%>f-II} q_clRT 'Cfiftc:r /
Passed by Shri Uma Shanker, Commissioner (Appeals)

df .3TT<rcfii,~~ ~~. ca=fsc;r-IV), Jte;J-lt;lcillt;- II, .:ttl4cfrll<>l4 c;crRT aRT
.:, .:, .:, '

J-lc>f ~r ~-------------------------------- ~ ----~~
" - C.

Arising out ofOrder-In-Original No . .:__20/AC/D/2015/UKG_Dated: 28/03/2016 issued ·
by: Assistant Commissioner Central Excise (Div-IV), Ahmedabad-II

Jt4"1<>1cfia'iAifc-lc:11e;) q;T ;;:rra:r m tfc=IT (Name & Address of the Appellant/Respondent)

Mis Taskar Engineering
ale zrf@a z 3r# 3er t 3rials 3rara mar & al a sr 3near a qr zrnfeff #_,

aarr a¢ rel# 3f@rant at 3r4t zmr u=tarvr 3naaa waamar [_, _,

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

mra~~~a;ur arnre:ar :
Revision application to Government of India:

(I) (cfi) (@) ##tar 3era era 3f@0fez1+ 1994 #r at 3rt #fa aar atmi a a qara
err at 3q-nu ah qrrwas ah 3iiiutqru3raze 3rft Rel4, 91 mcfiR, fcic'c'f~,~_, _,
fm:rm,~~,~ cfrtr ~.~ J:flof,~~-110001 en)'~~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: ·

(@) zff m #t gfG am k sa rf mar a faft IBim m ~ cfiR@crl * m fcnm
IB"lm ~ ~ mRCl"lR *m ~ a@ rr mr i, zn fcnm IBlm m ffl * ~ % fcnm cfil{@crl

## zn fastsisranit ma #r 4fan a ale z{ @r]_,

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(a) mnr h arz far lz nr 7er ffa mm nT m a fair 3ziwr en
actm #3nae era h Raz hmasit an ha fas#nz zrr 7hr ii fja ?& [
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

3ffi~ ctr~~ -m- 'T@"R -m- IBi:[ "GIT ~ ~ '1Rr ctr ~ t &R· ~ 3001" "GIT~
tTRT ~ f;rwr -m- gaif@ 3rrzga, rfea -m- IDxf 'ClTfur cff ~ "CR m mcf it fclm~ (.=r.2) 1998

tTRT 109 IDxT~~ ~ 1TT I
/

(d)

(1)

Credit of a_ny duty allowed to be utilized towards payment of excise duty on. final
products under the provisions of this Act or the Rules IT.~de there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under ,f~c. 1°~ ..
of the Finance (No.2) Act, 1998. =~ . c;:;'7:.'C¼.-.;llF

~~-~ (~) Pllll-lltjC't\ 2001 -m- f;rwT 9 -m-~ fc!PlfctiSC w:r,f 00T ~-8 it cIT "ITTd1TT
it, ~ 3001"• -m- ~ 3ffl ~~ xf ~ lffi, -m- ~~-3001" ~ ~ 3001" ctr crr-crr
~-m- ™~~ fcl7m ·'11FIT~ 1 ~m~m~- cITT· !!1!.-cll~M -m-~ tTRT 35-~ ii'
mftm tBl' -m- p@Radtr €tan-6 arr at 4R ft it#t a1ft ·

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order soughtto be appealed against is communicated and shall be accompanied by
two copies each of th'? 010 and Order~ln-Appeal. It should also be accompanied by a 0
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, -~·.nder Major Head of Account.

(2) Rfasra mea™ sf viaa ga Gara qt zI iRRt cplf mm~ 200/- 'CJfR:r 'T@"R
cffr um! 3tR ff via van yaa a vnar 3 m 1000 /- 6l ta grar #l uirI .

C . . •

The revision applicatiqn shall be accompanied by a fee of Rs200/- where the amount
involved is. Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

0
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

affawr ace4ijaa vidf@era ft ma #tar gca, tu war zca gi hara ar4l#ta nnf@I0or
ctr fcrffi -~ ~~ .=t. 3. 3TN. -m-. ~. ~~ ''cITT -c:cf . ·

var gca, a4hr nraa zrca gaaaan@at =qraf@ear # uf srf)-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) a4tu snr grca 3tf@fr1, 1944 cBi tTRT 35-il"/35-~ *~:-
i

To the ·west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

a4hr snraa yea (srfta) Rzmract, 2001 cffr tTRT 6 * mo™ ~.1;!-3 B -PitTTW ~~
an@Ru +7zf@era0i a6l n{ oral fs arf fg mg arr #tar ufii ufka nit Ura yes
cJfr lWT, 6lfM cffr aj.r 3lR -wrrm +Tur uaf= ug s ala ur uaa# % ·ct'ITT ~ 1000 /- #hrutmm I ~~~ ctr lWT, 6lfM cffr aj1r 311'< -wrrm 7fllT~~ 5 "ct"Rsf m so ~ act, 'ITT m
~ 5000 /- ffl~ irft I 'G1"ITT~~ ctr lWT,~·.ctr lWf 311'< 'cl<l1'llT 7fllT~~ 50
aa zn Ga snra & agi nu; 1oooo/- #ha aw# zhftt #st #h erzra~Gr -m- "fr'f xf
ea,fa#a# /rr # mu #dear at urn1 as Iren # fa4tRa 4sRs&iisff3.
mar al zt ssr smnf@rawst ft fer &l is?».#p%

1· [=\ . ·. /c;.

'i,~ti!J,

gafRaa uRba 2 («)is i aa; rqr # srarat #t arf, ar@ #n i fl zycan, #rs#t
nra zrca gi hara 3rfl#tr nrf@raw1 (fr«ec) #l uf fr 4)8at, 31«Ir& it 311-20, ~

e g(Raar4lag,?au+l, arr1arq--380016.

. .

the speciaI: bench of :custom, Excise & Service Tax Appellate Tribunal of West ~9k
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and. ·

(2)

(b)

(a)
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,. ("&) 3fctn,1R?la q&.,g;a. 2(1) en" CR" Gfct'N 3fc:FtR m-m RR 3r41, 3r@hit m-~ CR"

#tar greea, as4tzr 3gal re vi hara 3r4tr znrznf@raUr (fez) RR ufra
~ t!'rf3cITT, 3-le,J.lcl.latlcl. CR' ~-20, ~ ~ ~-l~Et>t,. qjJ-Ql35,, ~ c-luf{,

3-le,J.tcl.ltllcl.-38.0016.
(b) To the West regior:ial bench of Customs, Excise·. & Service Tax Appellate

Tribunal (CESTAT) at 0-20, New Mental. Hospital Compound, Meghani Nagar,
Ahmedabad: 380016, in case of appeals other than as mentioned in para-2(1)
above.

(2) ~ 3,Qlcl.c-1 ~ (~) R!llJ.tlclc>1l, 2001 ~ ~ 6 m- ~~ ~.lJ'.-3 CR'
efRa fag 31gar 34arr 4f@raswT st w{ 3rd h fas 3r@ fcn1J' 'Jl1J' JTT?;;~T
RR ar ,fail fa szi zseua ens R ah, sn #t ari all arzrr wrzn szia
rn 5 ~'./.IT~ clfcff azi sag 1000/- fr 3ks#r tat t ssi seura erean #r
wr 3ik an anGia 5 arr zmf so lg an gt at sq sooo/ -m
3src#t ztit 1 sgi 3eu era R aw 3th an rzn sin sav so Gara znr z3a
sznr pl it suz roooo/ st ±licit zti 1 Rt zrz1a fGzR h ara a aifna
#as slrz h u ,ai ijr ii Rt a I zT 3l# 35 'f:mcf m- ~~ t114R!c1ch

B;N h#da gar ar zt szis znzaf@au Rt it fra ? 1 R m- ~ .3lTcfa.c-l"
tj;f rn <JJ00/- m ·~ wfr I
The appeal to the Appellate Tribunal shali be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be
accompanied against (one which· at least should be accompanied by a fee oft
1,000/-, t 5000/- and t 10,000/-·where amount of duty/penalty/demand/refund is
upto 5 La·c. 5 Lac to 50 Lac ana above 50 Lac respectively in the form crossed
bank draft in favour 9f Asst. Registrar of branch of any nominate public sector
bank. of the place where the b\:mch Qf any nominate public sector bank of the
place where the bench of the Tribunal is situated. Application made for grant of
stay shall be accompanied by a fee of t 500/-.

0

(3)

(4)

(5)

(6)

ff zr 3gr aa 3n2ail an mar ztar ?k at u=2ta a 32r h fr #r
ar prater 3u4a iw fan arr aft z rzzr h ztk .gt t far utt arf
a aat hf zrenfenf 3rditrzr zizntf@raur at a 3r znr #5tr n en)' 1Jco

.3lTcfa.ci" fcn<:rr ~ i ' I · ..
In case of the order covers a number of·order- in Original, fee for each 0.1.0.
should be paid in the aforesaid manner not withstanding the fact that the one
appeal to the Appellant Tribunal or ttie one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising t 1 lacs fee of t
100/- for each.•

c-./.1I./.llt>lll ~~ ~<?,l.90 ~~ +iif@a #r 3r4qr-¢ h 3iauia fffa ft
31qr 35m 3mar znr a 3mgr zrnfen ffua If@rat h 3mer ii a u)a #t
1J'co m 'CR rn €.so th a ca1r1z ran fea a ztar af@zr 1
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall beer a court fee stamp oft 6.50 paise as prescribed
under scheduled-I iteni of the cqurt fee Act, 1975 as amen.ded.

z 3it waif@ra mt#ct . en)' Rt4 si a 1 aa frai ft 3it ±ft zn 3nafir f@#ant

sar ? sit #rm areas, #ft 3-qra area tia hara 3rd4tr nf@raw (arff4fr)
feua, 8cg ii ea ? 1
Attention in invited to the rules covering these and other related matter
contended in Customs, Excise· & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.
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ORDER-IN-APPEAL

M/s .Taskar Engineering, 16, Mahagujarat Industrial Estate, Moraiya,

Changodar, Ahmedabad 382 213 (henceforth, "appellant") has filed the

present appealagainst the Order-in-Original No.20/AC/D/2015/UKG dated

28.3.2016 (henceforth, "impugned order") passed by the Assistant

Commissioner of Central Excise, Division-IV, Ahmedabad-11 (henceforth,

"adjudicating authority').

2. Briefly stated, the facts of the case are that the appellant, a

manufacturer of excisable goods and availing the benefit of value based

exemption notification (8/2003-CE dated 1.3.2003), obtained central excise
registration on 17.9.2013 and started paying central excise duty from
1.10.2003 after crossing the threshold limit of Rs.1.5 Crore. The appellant,

vide letter dated 12.2.2014, filed Annexure-1 and Annexure-2 containing

details of transitional Cenvat credit, i.e., Cenvat credit for the inputs lying in

the factory and that under process as on the date of taking central excise

registration (17.9.2013). Thus, appellant provided the details of transitional
credit to the department after a long delay and this appeared to be an

intention to hide the facts from the department. Moreover, appellant failed to
submit supporting documents to justifythe stock of inputs lying in the factory

as on 17.9.2013. The appellant also failed to provide documents to establish
the issue of raw material for use in. the manufacture of finished goods cleared.

after taking registration. A show cause notice dated 19.12.2014 was issued
for recovery oftransitional Cenvat credit to the tune ofRs.4,72,378/-.

2.1 The show cause notice was decided vide impugned order confirming
the demand of Rs.4,72,378/-, alongwith interest. Equal penalty was also. .

imposed under section 11AC ofthe Central Excise Act, 1944.

3. The grounds ofappeal, in verybrief, are as follows-

3.1 Appellantrefers to Para 3.1 of Chapter 5 of CBEC's Excise Manual of
Supplementary Instructions, 2005 and states that the law nowhere provides
that a manufacturer is required to file a declaration with the department
intimating the details of stock lying with him as inputs, work in progress or
stock contained in finished goods.

0

0
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3.2 Appellant contends that the department has not been able to

substantiate that the details furnished by the appellant were improper or
malafide; that department was free to call for other documents as deemed fit

so as to enable the appellant to prove his bonafide; that department has failed
to point out the provisions under which appellant was required to file the
details at a.particular time.

3.3 There are no provisions in either rule 3(2) of the Cenvat Rules or

Notification N0.8/2003-CE casting an obligation on the appellant to submit

the details of inputs on which Cenvat credit is availed after crossing the
threshold limit.

3.4 Since demand is unsustainable, demand of interest is not maintainable.
,

For the same reason, penalty imposed under section 11AC also requires to be
set aside.

4. During personal ·hearing held on 19.6.2017, Shri Anil Gidwani,

Consultant reiterated the grounds of appeal. He argued that in the
Notification No.8/2003-CE, appellant was under no obligation to inform
immediately.

5. I have carefully gone through the facts of the case and grounds of

appeal. Since Cenvat credit taken in terms of sub-rule (2) of rule of the Cenvat
Credit Rules, 2004 (henceforth, "CenvatRules") is under dispute, I reproduce
the said sub-rule for quick reference-

(2) Notwithstanding anything contained in sub-rule (1), the

manufacturer or producer of final products shall be allowed to take
CENVAT credit of the duty paid on inputs lying in stock or in process
or inputs contained in the final products lying in stock on the date on

which any goods manufactured by the said manufacturer or producer
cease to be exempted goods or any goods become excisable.

5.1 The said sub-rule clearly allows a manufacturer to take. credit of duty

paid on inputs lying in stock, inputs in process and that contained in the final

products lying in stock on the date on which the goods manufactured cease to ·

be exempted. Thus, credit taken by the appellant for Rs.4,72,378/- is " a
accordance with this sub-rule. Clearly, the sub-rule does not specify any · ~=#.es _VS\..5Raz, r-3»

•
\{_' ('
Bi
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conditions like filing any intimation or declaration about the· details of stock

as on the date of transition.

6. I further note that the instructions relating zo availment of credit in

terms of sub-rule (2) of rule (3) can be found in Para 3.1 of Chapter 5 of

CBEC'S Excise Manual of Supplementary Instructions, 2005. The said para

reads as follows-

3.1 Once the SSI exemption limit is crossed and the manufacturer
starts paying duty, he is eligible to take CENVAT credit in respect ·
of_inputs lying in stock, on the inputs contained-in finished goods.
lying in stock and on the inputs in .process. For this purpose, it is

obligatory on the assesseeto quantify the amount of admissible
credit on the basis of documentary evidence and records

maintained for this purpose.

6.1 Byway of aforesaid instruction, a manufacturer is required to quantify

the amount of admissible credit on the basis of documentary evidence and

records maintained for this purpose.

7. Now, if ·the present matter is viewed in light of ·abovementioned ·

provisions, the appellantwas entitled to take Cenvat credit on the basis of

documents and records· maintained by him eviden:ing the stock of inputs
lying in stock, in process and contained in the finished goods lying in stock on

the day of transition. However, there is no requirement that some prescribed
declaration has to be filed before the excise authorities before taking the
credit. In the impugned order also, I do not find mention of any provision

requiring a manufacturer to file· some declaration and that too in a specified
time limit: Therefore, in absence of such a requirement under certain
provision of the law, the adjudicating authority is not right in denying the.

. benefit. of credit otherwise available to the appellant under Cenvat Rules.

Since there is no other ground taken in the impugned order to disallow the

benefit oftransitional credit, the order denying this benefit on the sole reason
that details relating to stockwere not declared in time, especially when there
is no specific provision for filing such a declaration, is improper and incorrect.

0

0

8. The impugned order is therefore set aside and appeal is allowed.
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9. 3r4laarrz #t ae 3r4l ar fGqzr1 37la a# fan

The appeal filed by the appellant stands disposed of in above.terms.

owe"
(3mr is)

h.¢tza a3rg#a (3#tea)

Date: .8.2017
Attested

·Jl-
(Sanwarmal Hudda)
Superintendent
Central_Tax (A:ppeals)
Ahmedabad

ByR.P.A.D.
To,
M/s Taskar Engineering,
16, Mahagujarat Industrial Estate,
Moraiya, Changodar,Ahmedabad 382 213

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central Tax, Ahmedabad -North.
3. The Additional Commissioner, Central Tax (System), Ahm,edabad South.
4. TheAsstt./Deputy Commissioner,. Central Tax, Division-IV, Ahmedabad

North.
<_5.Giard Fle.

6. P.A.




