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Arising out of Order-In-Original No ._20/AC/D/2015/UKG__Dated: 28/03/2016 issued -
by: Assistant Commissioner Central Excise (Div-IV), Ahmedabad-II

o STeTeRa/STaTer &1 =% UaH 9aT (Name & Address of the Appellant/Respondent)

M/s Taskar Engineering
P cafrd =0 I AW & AT IEET AT § o 97 59 W & ufy rerfeafd S
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) afr AT & FT & WS F o9 g FRE ¥ R HERAR AT 3T HREW H ar fE
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In case of any loss of gdods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(d)

(1)

(2)
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In case of goods exported outside india export to Nepal or Bhutan, without payment of
duty. ’ : '
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Credit of any duty allg)wed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order

is passed by the Commissioner (Appeals) on or after, the date appointed under 5“‘961%‘%‘:?a

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which

the order sought to be appealed against is communicated and shall be accompanied by '

two copies each of the 010 and Order-In-Appeal. it should also be accompanied by a
copy of TR-6 Challan &videncing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, nder Major Head of Account. 4
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The revision application shall be accompanied by a fee of Rs:200/- where the amount
involved is, Rupe’es One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. :
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

Co)

(a)
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -

the.special':; bench of fCuétom, Excise & Service Tax Appel!ate'.Tribunél of West ng;gck
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
SR TRET 2 (1)fasﬁmw$mﬁm;m$'mﬁmw,m
R WWQ@H%W‘WW,Wﬁ@—mq
Yt TIRUCE HEATSTS, AHI AR, SEATTE—380016. : .

To the west regione{l bench of Customs, Excise & Service Tax Appellate Tribunal

(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380

016. in case of appeals other than as mentioned in para-2(j) (a) above.
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(b) To the West regional bench of Customs, Excise: & Service Tax Appellate
Tribunal (CESTAT) at O-20, New Mental. Hospital Compound, Meghani Nagar,
Ahmedabad: 380016, in case of appeals other than as mentioned in para-2(1)
above.
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The appeal to the Appellate Tribunal shall be filed in guadruplicate in form EA-3

as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be

O accompanied against (one which at least should be accompanied by a fee of ¥
1,000/-, ¥ 5000/- and ¥ 10,000/~ where amount of duty/penalty/demand/refund is

upto 5 La'c. 5 Lac to 50 Lac and above 50 Lac respectively in the form crossed
bank draft in favour of Asst. Registrar of branch of any hominate public sector
bank.of the place where the bench of any nominate public sector bank of the

place where the bench of the Tribunal is situated. Application made for grant of
stay shall be accompanied by a fee of ¥ 500/-.
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In case of the order covers a number of order- in Orlglnal fee for each O.1.0.
should be paid in the aforesaid manner not withstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising ¥ 1 lacs fee of %
100/- for each. .
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall beer a court fee stamp of ¥ 6.50 paise as prescribed
under scheduled | itemi of the court fee Act, 1975 as amended.
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(6)  Attention in invited to the rules covenng these and other related matter

contended in Customs, Exc13e & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.
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ORDER-IN-APPEAL

M/s Taskar Engineering, 16, Mahagujarat Industrial Estate, Moraiya',
Changodar, Ahmedabad 382 213 (henceforth, ”appellant”) has filed the
present appeal against the Order-in-Originél No.20/AC/D/2015/UKG dated
'.28.3.2_0'146 (henceforth, “impugned order”). passed by the Assistant
Commissioner of Central Excise, Division-IV, Ahmedabad-II (henceforth,

“adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant, a
‘menufacturer of excieable goods and availing the benefit of value based
exemption notification (8/2003-CE dated 1.3.2003), obtained central excise
registration on 17.9.2013 and started paying central excise duty from
1.10.2003 after crossing the threshold limit of Rs.1.5 Crore. The appellant,” . O
vide letter dated 12.2.2014, filed Annexure 1 and Annexure-2 containing |
details of transitional Cenvat credit, i.e, Cenvat credit for the inputs lyingin -~
the factory and that under process as on the date of taking central excise .
fegistrat_ion (17.9.2013). Thus, appellant provided the details of transitional
credit to the department after a long delay and this appeared to be an
intention to hide the facts from the department. Moreover, appellant failed to
submit supporting documents to justify the stock of inputs lying in the factory

as on 17.9.2013. The appellant also failed to provide documents to establisn'

the issue of raw mater1a1 for use in the manufacture of finished goods cleared
_after taklng reglstratlon A show cause notice .datec 19.12.2014 was issued

- for recovery of transitional Cenvat credit to the tune of Rs.4,72,378/-. - R O

2.1 The show cause notice was decided vide impugned order confirming
the demand of Rs.4,72,378/-, alongwith interest. Equal penalty was also
imposed under section 11AC of the Central Excise Act, 1944..

3. The grounds of appeal, in very brief, are as follows-

31 _Appellant refers to Para 3.1 of Chapter 5 of CBEC's Excise Manual of
_'Supplefnentary' Instructions, 2005 and states that tha law nowhere provides
that a manufacturer is required to file a declaraticn with the department
intimating the details of stock lying with him as inputs, work in progress or

stock contained in finished goods.
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3.2 Appellant contends that the department has not been able to
substantiate that the details furnish‘ed‘ by the appellant Were improper or
_malafide';.that department was free to call for other documents as deemed fit
so as to enable the appellant to prove his bonafide; that department has failed
bto poiht out the .provisidns under which appellant was required to file the

details at a.particular time.

3.3 There'afe no provisions in‘ either rﬁ1e>3(2) of the Cenvat Rules or
- Notification N0.8/2003-CE casting an obligation on the appellant to submit
the details of inputs on which Cenvat credit is availed after crossing the

threshold limit.

34 Since demand is unsustainable, demand of interest is not maintainable.
For the same reason, penalty imposéd under section 11AC also requires to be

set aside.

4. During personal -hearing held on '19.6.2017, Shri Anil Gidwani,'
‘Consultant reiterated the grounds of appeal. He argued that in the
'Not1f1cat10n No. 8/2003 -CE, appellant was under no obligation to 1nform '

1mmed1ately

5. 1 have carefully gdne through' the facts of the case and grounds of
appeal. Since Cenvat credit taken in terms of sub-rule (2) of rule of the Cenvat
Credit Rules, 2004 (henceforth, “Cenvat Rules”) is under dispute, I reproduce

the said sub-rule for quick reference-

'(2)‘ Notwithstanding " anything contained in sub-rule (1), the

" manufacturer or producer of final products shall be allowed to take

- CENVAT credit of the duty paid on inputs lying in stock or in proéess :
or inputs contained in the final products lying in stock on the date on
which any goods manufactured by the said manufacturer or producer

cease to be exempted goods or any goods become excisable.

5.1 The said sub-rule clearly allows a manufacturer to take credit of duty
paid on inbuts lying in stock, inputs in process and that contained in the final
products lying in stock on the date on which the goods manufactured cease to- -
‘be exemipted. Thus, credlt taken by the appellant for Rs472 ,378/- is in
“accordance with this sub-rule. Clearly, the sub-rule does not spec1fy any @
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conditions like filing any intimation or declaration about the details of stock

as on the date of transition.

6. [ further note that the instructions relating o évailment of credit in
t.err.nsof sub-rule (2) of rule (3) can be found in Para 3.1 of Chapter 5 of
CBEC's Excise Manual of Supplementary Instructions, 2005. The said para

reads as follows-

3.1 Once the SSI exemption limit is crossed and the manufacturer
" starts paying duty, he is eligible to take CENVAT credit in respect -
of linpﬁts lying in stock, on the inputs contained in finished goods.
lying in stock and on the inputs in process. For this purpose, it is
obligatory on the assessee to quantify the amount of admissible
- credit on the basis of documentary evidence and records

maintained for this purpose.

‘6.1_ By way of aforesaid instruction, a manufacturer is required to quantify
the amount of admissible credit on the basis of documentary evidence and

records maintained for this purpose.

7. Now, if the present matter is viewed in light of 'abovemerifioned'
‘proviéibhs, the appellant was entitled fﬁo take Cenvat credit on the basis of
docurﬁents and recdrds'maintained by him evidencing the stock of inputs
lying in stock, in process and contained in the finished goods lying in stock on
fhe day of transition. However, there is no requirement that some prescribed
declaration has to be filed bef_ore'the excise authorities before taking the
credit. In the impugned_order also, I do not find mention of any provision
requiring a manufacturer to file some declaration and that too in a specified
time limit. Therefore, in absence of such a requirement uhder certain
pfovisiqn of the law, the adjudicating authority is not right in denying the.
‘benefit. of credit otherwise available to the appellant under Cenvat Rules.
' Since there is no other ground taken in the impugnad order to disallow the
benefit of transitional credit, the order denying this benefit on the sole reason
that details relating to stock were not declared in time, especially when there

is no specific provision for filing such a declaration, is improper and incorrect.

8. The impugned order is therefore set aside and appeal is allowed.
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ST &
The appeal flled by the appellant stands disposed of in above terms
@EaAr %Fﬂ_‘)
é»?ﬁrzrao—{sfrgw (3rdeT)
) Date: .8.2017
Attested

(sa%w’ﬁm

Superintendent
Central Tax (Appeals)

Ahmedabad

'ByR. P.A.D,

To,
M/s Taskar Englneerlng,
16, Mahagu]arat Industrial Estate,

: 'Mora1ya, Changodar Ahmedabad 382213

Copy to: .
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2.The Commissioner of Central Tax, Ahmedabad -North.
3. The Additional Commissioner, Central Tax (System), Ahmedabad South
4. The Asstt./ Deputy Commissioner, Central Tax, Division-IV, Ahmedabad
North. '
uard File.
6. P.A.







